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Statement of the Issues 

The issues presented by this appeal are: 

i. Whether Appellant is entitled to a new trial because the 
trial eatin erred in permitting an in-court identification of 
Appellant where evidence showed a pre-trial identification had 
earlier occurred in highly suggestive and prejudicial context and 
no independent source was present for the in-court identification 

2. Whether Appellant is entitled to a new trial because the 
in-court identification of Appellant was improper, it being the 
product of a pre-trial identification made during a period of delay 
in taking Appellant before a Be ened 

Statement of the Case 

This is an appeal in forma pauperis from the judgment of the 
United States District Court for the District of Columbia, dated 
January 4, 1967 convicting Appellant of robbery and assault with 
a dangerous weapon under Section 2901 and 502, of Title 22, District 


of Columbia Code, respectively, and sentencing him to concurrent 


1/ Rule 8(d) statement. This case has not previously been before 
this court. 
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six years and one to three years This 
jurisdiction under Section 28 USC 1291. 
ieted on July 24, 1967 on two counts, robbery 
and assault with a danzerous weapon and was found guilty by jury 


on December 1 


Summary of Evidence 

At the trial witnesses for the government testified as follows: 

A houseowner testified that around 12 o'clock noon on June 6, 
1967 he saw two men running up the alley in the back of his house, 

into the back of a white car and being driven by a third man. 
He wrote down the number of the license plates, 321-035-D.C., and 
gave to police. (Tr. 7-10) 

A housewife, Mrs. Roberta J. Morris, testified that on June 6 
about 12:00 noon she heard noises like fireworks (Tr. 22) and looked 


out her kitchen window to see a man running bent over by her house 


wearing a dark jacket. (Tr. 23, 24) She identified such man in- 


court as Appellant (Tr. 24). Following this testimony, the court 
held a hearing outside the presence of the jury. After hearing wit- 
nesses and argument, the Court ruled that the testimony of the wit- 
ness, Mrs. Morris, had been admissable (Tr. 168-173). 

Thereafter, a storeowner testified that at seven minutes before 
noon on June 6, 1967 he was held up at gun point by three men who 
robbed his store (Tr. 226) and had taken certain items including rings 
and watches (Tr. 232).He identified certain rings and watches as 


naving been in his store (Tr. 233-234). He further testified that 
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although he had been brought to the robbery squad to view Appellant, 
he could not identify Appellant (Tr. 235) and that Appellant was not 
one of the men in the store who robbed him (Tr. 230). 

The next witness, a detective sergeant, testified that he had 
arrested Appellant about 2:00 p.m. on the afternoon) of June 6, 1967 
(ire 241). He said when arrested Appellant was driving a white 
Chrysler bearing license number 321-035-D.C. (Tr. 21). He further 
testified that appellant was wearing a watch which was identified 
by the owner of the pawn shop and that in the car on the seat there 
was a bag with watches which were also identified by the storeowner 
(Tr. 247). He testified that when questioned, Appellant told him 
that he had lent his car to a man named Evans the preceding day and 
that he had found the watches and bag on the seat er he had located 
his car (Tr. 260). : 

Three police officers thereafter testified with respect to 
the manner in which they had determined the location at which the 
car was registered, and that they had gone there and had waited 
until they had seen the car and arrested Appellant (tr. 281-336). 

The final witness testified the car belonged to a woman who 


was identified on the record as the common law wife! of Appellant 


(Tr. 339). 


At the close of this testimony, Appellant moved for acquittal 


which was denied. 
Counsel for Appellant called as its first witness a homicide 
detective who had taken a statement from the housewife who had 


identified Appellant. He testified that he had not’ shown her any 
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the pre-trial confrontation (Tr. 135-139). 

then testified He said that on June 5 he had 
been fishing and drinking near Chain Bridge (Tr 354-55). He further 
stated that after fishing he had driven the Chrysler car back to 
Wylie Court, N.E. and gotten a flat tire, which he decided not to 
fix that night (Tr 356). He testified that at this point he was 
hailed by a man named Evans whom he knew and a companion who asked 
to borrow his car to go out for the evening (Tr. 357). He said he 


at first refused Evans' request but finally let him have the car to 


go out when Evans offered to fix the flat (Tr. 357). Appellant said 


he knew Evans and trusted him because Evans had prepaid some auto- 
mobile work the Appellant had done. (Tr. 358) Appellant then tes- 
tified that he had gone into the house and had gone to bed intending 
to go to a construction job the next day (Tr. 359) but the next 
morning he had gotten up late with a hangover about 8:00 a.m. 

(Tr. 360). He said that his wife had then requested he take her son 
to the hospital (Tr. 360). He said he looked for his car, could 

not find it and was about to take a cab when he and the boy got a 
lift from two men in a car to Casualty Hospital (Tr. 362). He further 
said that he had waited at the Hospital while the boy had been 
examined, x-rayed and treated and then had returned with him back 

to the house (Tr. 363-371). His wife then asked him to go to the 
Safeway. He said thereafter he had gone to look for his car and 
that on the way he had met a neighbor and a girl (Tr. 373)and that 


returning he passed a parked police car. He then located his loaned 
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car parked on the street. He said he had found the front seat torn, 


the sun visor pulled out and found the keys in the rear (Tr. 379). 
In pushing the seat forward he had seen the watch between the crack 
of the seat and a black jacket on the seat (Tr. 380), and then had 
driven off (Tr 380). He said he was then stoped by the police 
officers, errested (Tr. 381), taken to headquarters) where photographs 
were taken, several colored pictures and a black and white with a 
number on it. He said that the officer at the robbery room had told 
him to put on che jacket and hat which were in the car (Tr. 386) while 
chey were taking pictures (Tr. 386). He denied that he was 
Georgia Avenue address on June 6, 1967 (Tr. 396). | 

The defense also presented the neighbor who testified that she 
had seen the Appellant on the morning of June 6 Broene 12 o'clock 
near his home. (Tr. 428) A further witness, a girl, testified that 
she had met the Appellant around 12 o'clock as she was returning from 
the Safeway (Tr. 434). His wife testified that the Appellant had 
returned from the hospital and walked out to look for the car at 
five minutes to 12:00 o'clock. (Tr. 439). She further testified 
that Appellant had not been wearing a jacket or a hat on that day 
but had on dark pants and a white T-shirt (Tr. 441), 

The Medical Records Librarian at Casualty Hospital identified 
Admissions Records dated on June 6 showing Appellant's signature 
and indicating that the boy had been admitted at 8:50 a.m. on June 6, 
and that he had been examined and that x-rays had been taken. 
(Tr. 458-459). 


The government then put on two rebuttal witnesses. The first 
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testified that on the morning of June 6 he had seen the Appellant 
with a boy sitting in the identified car with two other men a little 
after 8 otclock in the morning (Tr. 464). The sister-in-law of 
Appellant also testified tha pellant on the evening of June 5 had 


come to her house (Tr. 


Pa vidence with Respect to Identification of Appellant. 
The key issue in this appeal is concerned with the propriety 
of the in-court identification of Apoellant by a housewife, Mrs. 
Roberta Morris. 
Mrs. Morris' ¢ imony, both out of the oresence of the jury 
and before the jury was as follows: She testified on June 6, 1967 
at 12:00 o'clock that she heard a noise like fireworks (Tr. 22); 
that she turned away from her stove where she was frying roast beef 
(Tr. 177) and observed through her screened kitchen window (Tr. 178) 
from her second-floor apartment (Tr. 174) a man in profile only 
(Tr. 180) running as fast as he could (Tr. 179) bent over (Tr. 179) 
on the other side of the street (Tr. 182) more than 32-1/2 feet 
away (Tr. 199) for a period of a couple, at most five seconds 
(Tr. 183). She said she shouted "there goes the man running now" 
(Tr. 180). She further testified that he was wearing dark trousers 


(Tr. 202) a dark jacket, maybe open (Tr. 205) and carrying a cap 


under his right arm (Tr. 197), and was tall, not very tall (Tr. 24, 


201). Immediately after this she looked out her front windows, saw 
‘ther activity and went down to the street where a man had been shot 


(Tr. 196). She said she had told a police officer that she had 


31. @ man running aviay wno hac dark clothing and a jacket and cap 
196, 197;. She said she didn't then describe any facial appear- 
196). 

Around three oiclock she was taken downtown to: the police sta- 

to homicide office (Tr. 206) She testified noponiosty both in 
aud out of the presence o* jury that while at homicide and before 

was taken to see Appellant, she looked ata series of photo- 

ruphs including the man who was shot and a series of photos of 
snother man which looked like the man she had seen (Tr. 53, 54, 65, 
58, 69, 146, 147, 154, 155, 207-208). | 

She further testified that she had been taken shortly thereatr- 
from homicide to robbery room to identify a sugEee8 At that time 
she overneard officers saying "we pulled up behind him and we got 
lal (Cased: 7/l,)) 

When she entered tne Robbery room she said she was shaken up 
‘Tr. 221) and scared (Tr. 57, 69-70), since she had expected a line 
2 (Tr. 219-220). She identified Appellant who was distinguisne? 
“ron all others in the room because he was wearing work clothes and 
“ot clothes suitabie for an office as the others were (Brem6n och 
'3, 215). Subsequent to this identification she wag shown other 


“otures (Tr. 65) of Appeilant. 
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IDENTIFICATION OF APPELLANT BY THE GOVERNMENT'S 

WITNESS WAS THE PRODUCT OF SUCH HIGHLY SUGGESTIVE 

FACTORS AS TO RENDER ADMISSION OF SUCH TESTIMONY 
A VIOLATION OF DUE PROCESS. 


The portion of the Transcript particularly relied upon by 


his argument are pages 22-24, 53-54, 


196, 


of the jury, 
placing him at the 
ge by defense counsel, 
identification. 
subsequent testimony, 
the trial court had fused to disallow her in-court identifi- 
cation, show clearly that the pre-trial identification was so sugges- 
tive and subject to the possibility of irreparable mistaken identi- 
fication as co be in violation of due process. 
The significance of the in-court identification is obvious 
The storeowner testified that Appellant was not one of the men who 
robbed him (Tr. 239) and only the housewife's positive identification 
placed Appellant at the scene, thereby contradicting his alibi 


defense. 


In United States v. Wade, 388 US 218; Gilbert V. California, 


388 U.S. 263 and Stoval v. Denno, 388 US. 293, the Supreme Court 


warned against che dangers of prejudicial confrontations. Those 
decisions were followed by Simmons v. United States, 390 U.S. 377, 
and further elucidated in this Court's decisions in Clemons v. 
United States, U.S. App. D.C. No. 19846, Clark V. United States, 


U.S App. D.C. No. 21,001, Hines v. United States, U.S. App. D.C., 


No. 21,249, decided December 6, 1968 These cases lay down the rule 
that the clain of unduly prejudicial identification’ process nust 
rest on consideration of the "totality of surrounding ci 
The circumstances in this case are as follows: 
The Witness's Extremely Limited and Fleeting 
Opportunity for Initial Impression. 

Among the factors considered by the pertinent decisions is the 
extents of opportunity the identifying witness has to observe the 
defendant at the time of the crime. See, €.€. Simmons Wea U5 > 
390 U.S. 377 | 

In the present case, the record shows as Set forth in the State- 
ment of the Case, supra, that the witness's opportunity to view the 
person who she identified as Appellant was extremely limited and 
fleeting. She had not seen him before The witness was frying meat 
on the stove in her kitchen, heard shots, turned and looked out her 
second floor screened window seeing a man on the other side of the 
street running as fast as he could slouched over. the whole view 
lasted two to five seconds. Although she variously described his 
clothes, at no time prior to the vre-trial confrontation was she 
asked or did she describe facial characteristics Indeed, how she 
could in the circumstances have given any facial description con- 


sidering the limited view strains the imagination. Yet it was on 


this momentary glimpse on only one occasion that any identification 


would have been proper or could have been made. 


=0= 


The Pre-confrontation Period. 
was taken to the nolice station later the same 
at the Homicide office She said 
testimony that at that office, prior 
she was allowed to observe a set of photo- 
who had been shot and with it a series of 
53, 54, 65, 68, 69, 146, 147, 154, 155, 
vhis' testimony, several police officers testified that 
no pictures we shown to her prior to the identification and the 
Court concluded that s was confused and wrong. However, before 
the jury, after che C had allowed her direct testimony to remain 
in evidence, the witness under cross-examination explained how she 
had seen the series of pictures of Appellant prior to the confron- 
tation. 
"Q. They did not ask you for the identification? 
A. No. They had pictures on the desk. While they was talking 
to me, whether heiwas aware of this or not, but I was looking. I 
was nosing. 
Q. You were nosing? 
A. Yes. 
Q. And you looked at these pictures? 
Yes. 


Did you identify any of them at that time? 


A. I believe I said to him I recognize this man, and he said 


that was the man that was killed, that was dead. 
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Q. Were there any other pictures there? 
A. There was some and I was looking. There were pictures on 


the desk and I was just looking at 


A. I do remember saying I have seen this man, and when I said 
that, they looked at we and told me -- I don't know whether it was 
before that or after they came and told me I had 66 go to Robbery, 
to the Robbery Squad." (Tr. 207-208) 

Inmediately thereafter the witness was taken come to the Robbery 
roo... to make an identification. I+ is clear that ae knew that there 
was a wan the police were holding (Tr. 102) and chat she was being 
taken to the Robbery room for the purpose of identifying this suspect 
(Tr. 104, 105) and indeed she said she overheard detectives saying, 
"We pulled up behind him and we got him " (Tr. 70=71) 

Certainly at this point, she could not have been better primed 
to identify Appellant. She had seen his picture along with a man 
she had known to have been killed in che robbery. “she knew she was 


being taken to identify the man she had just seen in the picture. 


C. The Confrontation. 
The record shows that the confrontation itself was clearly 
suggestive and prejudicial and the same in effect as a one man show 
up so heavily criticized in Stoval, supra. It is conceded by the 


United States Attorney that no attempt was made to set up a line up 


(Tr. 162). We should note here that the Appellant’ was in custody 


and the purvorted witness was known and freely available and 
reason dictated che absence of a line up. 
further that when the witness 


"ag in television” 


Appellant, although in a room with other 
othes) was casily and obviously 
distinaquishable to the witness from everybody else. Thus she test- 
follows: 
How many people there did not have coats or ties? You 
described those that had coats or ties or just coats on, 


looked clean. 


Do you want to know how uany were there that didn't look 


That's right. 

I only saw -- he wasn't dirty but he didn't have on a shirt 
and tie like anybody. He didn't have a coat on like anybody else " 
And later when questioned again about the other men in the Robbery 


room, che witness testified as follows: 


"Q. Well now, which statement do you think best reflects your 


memory ? 
A. The one where I said the men in there were dressed in 
civilian clothes, they were neatly dressed and he looked like -- 


THE COURT: Who is he? 


THE WITNESS: The defendant wa sse¢ you Know, just every- 


day, like work clothes, not work clothe: t these were people 
dressed for working in an office om five, and he didn't 


look like he worked in an office. He wasn't dressed 


clothes." (Tr. 215). 

In other words, in the Robbery room there was only one verson 
could have considered to have been the suspect ane that person 
clearly identifiable by the difference in hi clothes. 

We submit that given the limited chance for observation, the 
observation of phovographs immediately before and the final frighten- 
ed confrontation with one individual, the circumstances surrounding 
this pre-trial identification can only be described as highly 
suggestive and prejudicial to Appellant and violative of due process 

Between the confrontation and the in-court identification, the 
record shows no intervening outside or madependentuevente which 
would in any way separate or permit the in-court identification of 
Appellant to be justified as resting on an independent ground. 

Appellant's conviction should be reversed and the case be 
remanded for a new trial and the testinony of the identifying wit- 


ness be excluded. 
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IDENTIFICATION OF APPELLANT BY THE GOVERNMENT'S 
WITNESS WAS IMPROPER SINCE IT WAS THE PRODUCT OF 
ieee ee IDENT eae WHICH HAD OCCURRED 
DURING \| PERIOD WHEN THE APPELLANT SHOULD HAVE 
EEN PROMPTLY TAKEN BEEORE A MAGISTRATE. 
sted on June 6, at 2:00 .m. (Tr. 281 
2 magistrate until 
Commissioner 
period there o ed the vre-trial 
* Aopellant by sovernment witness who later made 
identification we have indicated in the prior 
section of this brief this in-court identification necessarily rests 
upon the pre-trial identification. 
In Williams v. United States, U.S. Aop. D.C., No. 21269, and 
Coleman v. United States, U.S. App. D.C. No. 21270, decided Decem- 


this court held that the exclusionary rule of Mallory 


v. United States, 354 U.S. 449 (1957) applies to pre-trial identi- 


fications taking place during a period of delay. In that case the 
identification took place in a period in which only 12 hours elapsed 
between arrest and appearance before a magistrate. 

It is of course true that the decision in Wade v. United States, 
supra, came after the pre-trial identification in this case and the 
decision was intended by the court to operate only prospectively. 
However, we submit. that application of the Mallory rule requires 
no limitation and that it should be applied to the present case to 
preclude the in-court identification as a product of an improper 


pre-trial identification made during a period of improper delay. 


Conclusion 
The record before the court demonstrates that! the in-court 
identification of Appellant was the product of highly suggestive 


and prejudicial pre-trial identification which violated due process 


The record further shows that the pre-trial identification took 


place during a period of delay in taking Appellant’ before a magis~ 


trate. For these two reasons, Appellant's conviction should there- 
fore be reversed and the case remanded to the District Court for 


further trial with the testimony of the identifying witness excluded. 


Respectfully 


Russell T. Weil 
Court Appointed Attorney for 
Appellant 
900 Seventeenth $St., N. W. 
Washington, D. C. 
Stuart S. Dye 
Of Counsel 


March 17, 1969 


“ye ryt) 8 


UN al oO 


— mine Ri cent at a a9 
For the Disvricy of volun 


Russell T. 
Cours Appointed 
for Appellant 
900 Seventeenth 
Washingvon, D.c. 


Pateen a a ttate 

Haat ae 

= eee = = . = A= £ rt 
Nate em et me 


see AN TAN 
en a ee 


a) ~ 
aa ee 
Na ee oe 


we Da a ee er ee ew 


pyeeene eter) ms cae 


AAR Ae SSO AT 


UU a Oe os 


KAR aman 
Nf wae DA bee hae 


la “ 
Vow at 


GQGCsLecea mar 


no vy 5 anne <BwAR As7 


elias . iN “r vel 
“EElcec OGCvones (MRDUDSES ACA Ops 


jaRUaLY 


UNEESD STAEES COGRE Or Aperak 


TAN nny ™ see Pian say Sam Renate 


“Ve ad ae , VOLUN LGA UADCuLe 


yunLoea 


*) Saupe 
GUNNS BQvencec 


Taenvislicatzon 


PEL Lee, Honey 


oo owe 


TCCR Cla Lea LOs 


nae 


aduissior 


ers ? 
Zaces' anc Carcuns 


: 2 act Jatin" * . waa on satis 


pnts 
idenvificasion % : unnecessarily 


oD atade SAS 


LAOGAVLILCatio 


clu isi uve 


WRS wiOiscnI De =— re RID LA CII LIE Ours ONT 
Me MU TLS LUVIN TLS SG ala 
Aen AM D> > 


YL WYOD Nae 


po ae fa ryt © 5 - AAA Sten 


At ne : asc oO i¢ . : 
LCS LOM <> o~ WM Ais Seeee oss) 


men A 


Sey yeny 


contention. 


UNaer COMaLTLONS Con- 


CON VLA 5 


a eae en 


eroucne 


opportunicy make an observation conducive 


Oo: 2S 
wea vd» 


were able 


MAO AA ” 


Cesence oa 


ZaVE Sccones. 


lepers paenones 


o 0%) Cote My °S 
CAS Ya 


VAY ae Vian Oe 


eS ee a ee 


mR re te 


ROC Cream ee eae 


OFORVIORY : we Ca 


De ae Ra me ee 


Ve mee 


: Fa 
“at 47 an Ant Aen 
PEP ROK Ga Vanes LA veiGe 


AAI TAS 
Ban Geer 


cea aA ne 
GrouUnas 


already built 


vigorously xamined 


Prin om sean px Pim 
NAPECCEET 


Onservean Une aead 


2 LOMCACLON 


2uCaVLor Ot 36) ; Sroleisa) teopaktiawlopngoy-wesloraln 


Becany Guelo 


HGCA WCACLOon. aOWCVErs 


AAC 
VLQSNCCS 


Wie Cee CLO, gee 


: - r 
VASO 4 
waevenacnce Of 


ONG COMmELvar ay} 


Ae A nA ; 
a5-5 alm ten ate mlepss 
twee VO ALL Om 


inderende 


CuUCLOoOnas 


a 
Lnaoman 


OAT TAS 
10 


AOPCLLES avgucs 


sake On i Cecce 


Zo Bina a 
YIAVCNYV » 


Pee 


SVanaar “)? 


SRT 


fda mde my 


CuVaeLONn 


svenaacsa 


v 


overwhelr wivetty 


matey AT AK 
Ve Chee Chay 


do 
Caere 


Mens aca 2naace 


e 


9 

j 
Ad 
(a) 


ntified him as 5 


Ey 
a 


eo 


da yey 


Me de ba 


ibility. 


enutete! 


Cue 


lone 


Kaen tan 
Dd he 


owe) 


Set eniseis 
LEacEecLo 


4. 
au 


GCN 


minte he 


hie ss~} 72 ah _aA 77 
ly wnbelievable Appelianc 


Ve kd abe 


ony th 


dn ae oan 
Ves UL 


elielene) 


Vaeeew 


° 


vr 


civea 0 


cases 


a= 
Svanaar 


etn 


Llity was offered 


On 


ered: 


ating 
wblses 


mony rai 


aS 


cient 
Ces 


defense 


4, no 4 


MLON 


opi 


ir. No. 22,155 decided 


Ci 


D.C 


oloman v. 


nvolve the 


z 
a 


mony of 


cesel 


12) 


See Taylo 


n svands 


tio 


case 


present 


he 


Th 4 
an 


quires reversal. 


re 


nan 


32) 


na 


nd alone and C 


+ 
a. 


central 


my Me late 
ve PCasuss we 


ns +5 
say DOR m are Cav ae Va ae 


ud 


ene Case 


Da gande ya ,° 
9 
pare Sagvrenone 


34 . 
— so a F eshe 
ae EU Ve Mee AN rae 


SERVICE 


ay of June served 


I hereby certify cna have this 


a copy of this RepJ sef on che United States ivcorney. 


